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STANBARDSANDPROCEBURESFOR EVALUATNG
WETLAND REPLACEMENT PLEANS

8420.0500 PURPOSE AND REQUIREMENT.

Subpart 1. Purpose. Parts 8420.0500XXXX to 8420.0630XXXX specify the procedures and criteria for
avoiding and minimizing wetland impacts and for ensuring adequate replacement of lost public values for
unavoidable wetland impacts.

8420.0505 PREVIOUSLY APPROVED DETERMINATIONS.
The entire 8420.0505 was relocated to the Local Government Unit Duties and Procedures section
and edited there.

8420.0510 REPLACEMENT PLAN PROCEDURES.
Subpart1—Generaly- Subp. 2. Requirement. No person shal-drain-excavate-in-the-permanentor
semipermanently-flooded-areas-of- type-3.-4-or5-wetlands,-erfill may impact a wetland, wholly or partially,

or-otherwise-impact-wetlands without being eligible for an exemption or no-loss, or first having a wetland
replacement plan er-ether-determination approved by the local government unit. Befere-consideration-or

Prior to approval of a replacement plan, the local government unit must ensure that the applicant has
exhausted all possibilities to avoid and minimize agverse wetland impacts according to sequencing in part
8420.8520 XXXX. The applicant must demonstrate to the local government unit that the replacement
plan complies with this part and part 8420.8550 XXXX, replacement wetland construction standards (cite

several parts). The above language was relocated here from the previous 8420.0540 subpart 1.
Subp-8—Adeguacy-decision- A replacement plan that fails to meet the replacement requirements in
this-part of this chapter must be considered inadequate in replacing lost functions and values and must be
denied by the local government unit. The above language was relocated here from the previous
8420.0549 subpart 8.

The first two sentences of the previous subpart 2 above were reIocated to the Replacement Plan
Applications part of the Applrcatron Procedures section.

The precedrng three sentences were reIocated to the Wetland Boundary or Type part of the
Wetland Boundary or Type No Loss, and Exemptlon Standards section and edlted there I—he




The preceding sentence was relocated to the Technical Evaluation Panel Procedures part of the
LGU Duties and Procedures section and edited there.

Subp. 6 3. Alternative evaluation methodologies. The local government unit may evaluate the
replacement plan using a scientifically accepted methodology that evaluates all wetland functions
specified in Minnesota Statutes, section 103B.3355, for both the impacted and replacement wetlands.
Such alternative methodologies must be approved and listed by the board, in consultation with the
commissioners of natural resources and agriculture, and local government units. When using alternative
evaluation methodologies to evaluate replacement plans, the ratio of replacement credit to impacted
wetland to-replacement-wetland must not be less than the minimum aereage requirements as listed in
part 8420.0546 XXXX, except as provided for in part 8420.0650 XXXX, comprehensive wetland
protection and management plans.

The above language was relocated here from the previous 8420.0549 subpart 8.

8420.0548XXXX SPECIAL CONSIDERATIONS.

Subpart 1. Scope. The factors in this part, when identified as being applicable to an impact site or a
replacement site, must be considered by the applicant in the development of a replacement plan, and by
the local government unit in the review of replacement plans.

Subp. 2. Endangered and threatened species. A replacement plan for activities that involve taking
species listed as endangered or threatened in parts 6134.0200 to 6134.0400 must be denied unless the
commissioner issues a permit pursuant to part 6212.1800 or Minnesota Statutes, section 84.0895,
subdivision 7. Applicants may determine if there are known locations of listed species at a particular site
by contacting the Department of Natural Resources' natural heritage and nongame research program.

Subp. 3. Rare natural communities. A replacement plan for activities that involve the modification of a
rare natural community as determined by the Department of Natural Resources' natural heritage program
must be denied if the local government unit determines that the proposed activities will permanently
adversely affect the natural community.

Subp. 4. Special fish and wildlife resources. A replacement plan for activities that would have a
significant adverse impact thatcannot-be-mitigated on a special or locally significant fish and wildlife
resource that cannot be replaced must be denied. These aetivities resources include, but are not limited
to:

A. fish passage and spawning areas;

B. colonial waterbird nesting colonies;

C. migratory waterfowl concentration areas;

D. deer wintering areas; and/or

E. wildlife travel corridors.

Activities involving streams must not block fish passage unless approved by the Department of Natural
Resources.

Subp. 5. Archaeological, historic, or cultural resource sites. A replacement plan for activities that
involve the modification of known archaeological, historical, or cultural resource sites on or eligible for the
National Register of Historic Places, as designated by the state historic preservation officer, must be
denied, if the local government unit, in consultation with the State Historical Preservation Office,
determines that the proposed activities will have a significant adverse impact on the archaeological or
historical value of the site.

Subp. 6. Groundwater sensitivity. A replacement plan for activities must be denied if the local
government unit determines the activities would have a significant adverse impact on groundwater
quality. The publication "Criteria and Guidelines for Assessing Geologic Sensitivity of Ground Water
Resources in Minnesota" (MDNR, 1991) may be used as a guide in determining potential impacts.



Subp. 7. Sensitive surface waters. A replacement plan must be denied if the local government unit
determines the activities will have a significant adverse impact on the water quality of outstanding
resource value waters listed in part 7050.0180 or on trout waters designated by the commissioner.

Subp. 8. Education or research use. A replacement plan for impacts to Wwetlands known to be used
for educational or research purposes must be denied if the local government unit determines that those
uses will not be maintained or adequately replaced.

Subp. 9. Waste disposal sites. The local government unit must evaluate the type and amount of waste
material found at the site. Activities involving known or potential hazardous wastes or contaminants must
be conducted according to applicable federal and state standards.

Subp. 10. Consistency with other plans. The local government unit must consider the extent to which
proposed activities are consistent with other plans, such as local water management plans, watershed
management plans, land use plans, zoning, and master comprehensive plans.

8420.0520XXXX SEQUENCING.

Subpart 1. Requirement. The local government unit may must not consider or approve a wetland
replacement plan unless the local government unit finds that the applicant has demonstrated that the
activity impacting a wetland has-cemphied complies with all of the following principles in descending order
or priority:

A. avoids direct or indirect impacts te-the-wetland that may destroy or diminish the wetland under the
criteria in subpart 3;

B. minimizes the impacts to-the-wetland by limiting the degree or magnitude of the wetland activity and its
implementation under the criteria in subpart 4;

C. rectifies the impacts by repairing, rehabilitating, or restoring the affected wetland under the criteria in
subpart 5;

D. reduces or eliminates the impacts te-the-wetland over time by operating the project in a manner that
preservesation and maintenanee maintains the remaining wetland eperations under the criteria in subpart
6; and

E. replaces unavoidable impacts te-the-wetland by restoring or, if wetland restoration opportunities are
not reasonably available, creating substitute replacement wetland areas having equal or greater public
value as provided for in parts 8420.0530 to 8420.0760. Exceptions to this part include wetlands located

in cultlvated f|elds that are subject to subpart 8—and—ealea¥eeusiens4hat~a¥e—subjeet—te—sabpa¥t—9

Sequencing Applications part in the Application Procedures section.

Subp. 3 2. Beterminration-ofilmpact avoidance.

A. Avoidance mustbe is required when indicated by part 8420.0548XXXX, Special Considerations.

B. Wetland dependence determination:

(1) Based on information provided by the applicant, the local government unit shall must determine if the
proposed project is wetland dependent. A project is wetland dependent if wetland features, functions, or
values are essential to fulfill the basic purpose of the project. A wetland present at the site of a proposed
project does not make that project wetland dependent.

(2) A project that has been determined by the local government unit to be wetland dependent is exempt
from the analysis of avoidance alternatives in item C.

C. Alternatives analysis:

(1) In addition to the proposed project, Fthe applicant shall must provide the local government unit with
documentation describing at least two alternatives that avoid wetland impacts, in-addition-to-the-propesed

projectto-aveoid-wetland-impacts—Oone may be the no-build alternativethatwould-aveidimpactsto




wetlands. For projects that repair or rehabilitate existing infrastructure, only one alternative is required.
The alternatives may include consideration of alternate sites or alternative project configurations on the
proposed site. The alternatives must be judged by the local government unit as good faith efforts, or the
local government unit may require the applicant to redraft them for reconsideration.

(2) The local government unit shall must determine whether any proposed feasible and prudent
alternatives are available that would avoid impacts to wetlands. An alternative shall-be is considered
feasible and prudent if it meets all of the following requirements:

(a) it is capable of being done from an engineering point of view;

(b) it is in accordance with accepted engineering standards and practices;

(c) it is consistent with reasonable requirements of the public health, safety, and welfare;

(d) it is an environmentally preferable alternative based on a review of social, economic, and
environmental impacts; and

(4 3) The local government unit shall must consider the following in evaluating avoidance alternatives as
applicable:

(a) whether the basic project purpose can be reasonably accomplished using one or more other sites in
the same general area that would avoid wetland impacts. An alternate site may cannot be excluded from
consideration only because it includes or requires an area not owned by the applicant that could
reasonably be obtained, used, expanded, or managed to fulfill the basic purpose of the proposed project;
(b) the general suitability of the project site and alternate sites considered by the applicant to achieve the
purpose of the project;

(c) whether reasonable modification of the size, scope, configuration, or density of the project would avoid
impacts to wetlands;

(d) efforts by the applicant to accommodate or remove constraints on alternatives imposed by zoning
standards or infrastructure, including requests for conditional use permits, variances, or planned unit
developments; and

(e) the physical, economic, and demographic requirements of the project. Econemic-considerations Cost
alone does not make an alternative not feasible and prudent:; and

(f) the amount, distribution, condition, and value of wetlands and associated resources to be impacted by
the project and the potential for direct and indirect impacts over time.

(5 4) If the local government unit determines that a feasible and prudent alternative exists that would
avoid impacts to wetlands, it shalt must deny the replacement plan. If no feasible and prudent alternative
is available that would avoid impacts to wetlands, the local government unit shall must evaluate the
replacement plan for compliance with subparts 4 to 8.

Subp. 4 3. Betermination-ofiimpact minimization.

A. The applicant shall demonstrate to the local government unit's satisfaction that the activity will
minimize impacts to wetlands. In reviewing the sufficiency of the applicant's efferts proposal to minimize
wetland impacts, the local government unit must consider all of the following:

(1) the spatial requirements of the project;

(2) the location of existing structural or natural features that may dictate the placement or configuration of
the project;

(3) the purpose of the project and how the purpose relates to placement, configuration, or density;

(4) the sensitivity of the site design to the natural features of the site, including topography, hydrology,
and existing vegetation;

(5) the value, function, and spatial distribution of the wetlands on the site;

(6) individual and cumulative impacts; and

(7) an applicant's efforts to:

(a) modify the size, scope, configuration, or density of the project;

(b) remove or accommodate site constraints including zoning, infrastructure, access, or natural features;
(c) confine impacts to the fringe or periphery of the wetland; and

(d) otherwise minimize impacts.




Subp. 5 4. Determination-ef-ilmpact rectification. Temporary impacts to-a-wetland must be rectified by
repalnng rehabllltatlng, or restoring the affected wetland in accordance with part 8420. XXXX No Loss

The above Ianguage was relocated to the No-Loss part of the Wetland Boundary or Type, No-Loss,
and Exemption Standards section.

Subp. 6 5. Determination of reduction or elimination of impacts over time. After an activity is
completed, further wetland impacts from-the-draining-orfilling must be reduced or eliminated by
maintaining, operating, and managing the project in a manner that preserves and maintains remaining
wetland functions and-values. The local government unit must require applicants to implement best
management practices to protect wetland functions and-values.

Subp. 7 6. Unavoidable impacts. Unavoidable wetland impacts that remain after efforts to minimize,
rectify, or reduce or eliminate them must be replaced according to parts 8420.0530 to 8420.0630.

Subp. 7a. Sequencing flexibility.

A. Segueneing-fFlexibility in the order and application of sequencing standards cannot be implemented
unless alternatives have been considered and unless the proposed replacement wetland is certain to
provide equal or greater functions-and public values as determined based on a functional assessment
reviewed by the technical evaluation panel using a methodology approved by the board. The project
sponsor must provide the necessary information and the local government unit must document the
application of sequencing flexibility in the replacement plan approval.

B. Flexibility in application of the sequencing steps may be applied, subject to the conditions in item A, as
determined by the local government unit if:

(1) the wetland to be impacted has been degraded to the point where replacement of it would result in a
certain gain in function and public value;

(2) preservation avoidance of a wetland would result in severe degradation of the wetland's ability to
function and provide public values, for example, because of surrounding land uses and the wetland's
ability to function and provide public values cannot reasonably be maintained through implementation of
best management practices, ether land use controls, or other mechanisms;

(3) the only feasible and prudent upland site available for the project or wetland replacement or

develepment has greater ecosystem functlon and publlc value than the wetland Altheugh%ht&ware

develepment—lt This may be appropnate nly if the p;ejeet—spenser lelcan
(a) demonstrates impact minimization to the wetland;

(b) agrees to perpetually preserve the designated upland site; and



(c) completely replaces the impacted wetland's functions and public values; or
(4) the wetland is a site where human health and safety is a factor.

Subp. 8. Wetlands on cultivated fields. If the wetland is located on a cultivated field and will be
replaced through in-advance restoration, then the priority order for sequencing in subpart 1 is not
required. A wetland drained-erfilled impacted under this provision must not be converted to
nonagricultural land for ten years. The landowner must execute and record a notice of this requirement in
the office of the county recorder for the county in which the property is located.

8420.0103XXXX WEFLAND-FUNCHONS-FOR BDETERMININGPUBHICVALUES REPLACEMENT
STANDARDS.

Subpart 1. General Requirement. Wetland Rreplacement wetlards must replace the funetionsand
Qubh c values of wetlands that—alﬂe lost frem as a result of an We#anel impact that—&elmmeel—eeﬁ#eel When

values—p;eweleel—by—thempaeteel—weﬂandr Replacement of wetland functlons and values may occur at

more than one location. The preceding 3 sentences were relocated here from the previous
8420.0549 subpart 1.

The public values of wetlands mustbe is based upon the functions of wetlands, including:

A. water quality, including filtering of pollutants to surface and groundwater, utilization of nutrients that
would otherwise pollute public waters, trapping of sediments, shoreline protection, and utilization of the
wetland as a recharge area for groundwater;

B. flood water and storm water retention, including the potential for flooding in the watershed, the value of
property subject to flooding, and the reduction in potential flooding by the wetland;

C. public recreation and education, including hunting and fishing areas, wildlife viewing areas, and nature
areas;

D. commercial uses, including wild rice and cranberry growing and harvesting and aquaculture;

E. fish, wildlife, and native plant habitats;

F. low-flow augmentation; and

G. other functionsaldes; and public uses as identified in board-approved wetland evaluation methods.
The board shall maintain a publicly available list of preapproved wetland evaluation methods.

e

Subp. 2. Ecological consistency.

A. Restoration and replacement of wetlands must be accomplished according to the ecology of the
landscape area affected. The replacement site must be ecologically suitable for providing the desired
functions and compatible with adjacent land uses. A replacement plan that would result in wetlands or
wetland characteristics that do not naturally occur in the landscape area in which the replacement will
occur will not be approved.

B. Replacement projects must be located and designed, to the maximum extent practicable, to be self-
sustaining once performance standards have been achieved.

C. In determining the location, type, function, and design of replacement, applicants and local
government units must consider: landscape position; sustainability of resource functions; the ability of
type and location to provide desired functions over time in a changing landscape; habitat requirements;
development and habitat loss trends; sources of watershed impairment; the protection and maintenance
of terrestrial resources, uplands, and riparian areas; and providing a suite of functions.

8420-0530-REPLACEMENT PLAN-COMPONENTS.

The entire 8420.0530 was relocated to the Application Requirements section and edited there.
Both in the General Application Requirements and the Replacement Plan parts.

8420.0540- REPLACEMENT PLAN-EVALUATION-CRITERIA:



Subpart 1 above was relocated to the Purpose and Requrrement part of thrs sectron

Subp. 2 3. Fype Method of replacement.

A. The preference for the method of replacement is that which is most likely to result in a wetland area
that functions wholly, perpetually, and naturally. Wetland restoration is generally preferred over creation
and restoration of completely impacted wetlands is generally preferred over other methods of
replacement.

B. Modification or conversion of nondegraded wetlands from one wetland type to another by damming,
diking, impounding, or excavating does not constitute replacement credit.

C. Wetlands drained or filled under an exemption may not be restored for replacement credit for ten
years after draining or filling.

D. Wetlands illegally drained or filled are not eligible for replacement credit.

84200541 ACHONS ELIGIBLE FOR CREBIF: The entire 8420.0541 was relocated to the new part
8420.XXXXin this section.

84200542 THING OF RERLACEMENT-
Subp. 4. Timing of Replacement.

A. Replacement of wetland functions and values must be completed in advance of or concurrent with the
actual drammg—e*eavatren—er—ﬁllmg impacting of a Wetland —unles&am#eweable—bank—letter—eﬁeredrt_er

For replacement that is not in advance a frnanC|al assurance is requrred accordrnq to subpart 5.

B. Subp4a—Inadvancereplacement: Replacement is in advance if the replacement is:
A 1. approved wetland bank credits withdrawn prior to impact; or
B 2. a project specific replacement for which construction has been certified and the first monitoring

report has been submrtted according to part 8420. XXXX and the replacement meets all qoals and site

standards applrcable to that development stage of the replacement site.
The above language was relocated here from the previous 8420.0549.

C. Any action being proposed for replacement credit must be approved by the local government unit

specifically for replacement purposes prior to initiating the action.

Subp. 5. Financial Assurance. For wetland replacement that is not in advance, a financial assurance

acceptable to the local government unit must be submitted to the local government unit to guarantee

successful replacement by the applicant. The financial assurance may be used to cover costs of actions

necessary to bring the project into compliance with the approved replacement plan specifications and




monitoring requirements. The financial assurance is not intended to serve as an in-lieu fee and is not a

substitute for enforcement, but may be used for repair, construction, vegetation establishment and

management, maintenance, monitoring, or other actions necessary to ensure adequate replacement.

The local government unit may release a portion of the financial assurance upon successful completion of

construction, but must retain a sufficient amount to ensure successful vegetative establishment and

completion of the monitoring period. The financial assurance will be returned to the applicant upon

successful completion of the monitoring requirements in 8420.XXXX.

Note: Discussions are ongoing regarding the use and requirement of financial assurances which
may result in modification to this subpart.

84200543 WETLAND RERPLACEMENTSITING:
Subp. 5. Siting of wetland replacement.

A. Siting wetland replacement must follow this priority order:

(1) en-site-or in the same minor watershed as the affected wetland,;

(2) in the same major watershed as the affected wetland;

(3) in the same county as the affected wetland;

(4) for replacement by wetland banking, in the same wetland bank service area as the impacted wetland,
except that impacts in a 50 to 80 percent area must be replaced in a 50 to 80 percent area and impacts in
a less than 50 percent area must be replaced in a less than a 50 percent area;

(5) for project specific replacement, in an adjacent major watershed to the affected wetland or, for
replacement by wetland banking, in an adjacent wetland bank service area, except that impacts in a 50 to
80 percent area must be replaced in a 50 to 80 percent area and impacts in a less than 50 percent area
must be replaced in a less than 50 percent area;

(6) notwithstanding subitems (1) to (5), public transportation projects may be replaced statewide, except
that wetlands affected in less than 50 percent areas must be replaced in less than 50 percent areas, and
wetlands affected in the seven-county metropolitan area must be replaced at a ratio of two-to-one in:

(a) the affected county;

(b) if no restoration opportunities exist in the affected county, in another seven-county metropolitan area
county; or

(c) in one of the major watersheds that are wholly or partially within the seven-county metropolitan area,
but at least one-to-one must be replaced within the seven-county metropolitan area;

(7) notwithstanding subitems (1) to (5), siting wetland replacement in greater than 80 percent areas may
follow the priority order under this subitem:

(a) by wetland banking after evaluating on-site replacement and replacement within the major watershed;
(b) replaced in an adjacent wetland bank service area if wetland bank credits are not reasonably available
in the same wetland bank service area as the affected wetland, as determined by a comprehensive
inventory approved by the board; or

(c) statewide; or

(8) notwithstanding subitems (1) to (5), siting wetland replacement in the seven-county metropolitan area
must follow the priority order under this subitem:

(a) in the affected county;

(b) in another of the seven metropolitan counties; or

(c) in one of the major watersheds that are wholly or partially within the seven-county metropolitan area,
but at least one-to-one must be replaced within the seven-county metropolitan area.




D B. When reasonable, practicable, and environmentally beneficial replacement opportunities are not
available in siting priorities listed in item A, the applicant may seek opportunities at the next level.

E C. For the purposes of item D, "reasonable, practicable, and environmentally beneficial replacement
opportunities" means opportunities that:

(1) take advantage of naturally occurring hydrogeomorphological conditions and require minimal
landscape alteration;

(2) have a high likelihood of becoming a functional wetland that will continue in perpetuity;

(3) do not adversely affect other habitat types or ecological communities that are important in maintaining
the overall biological diversity of the area; and

(4) are available and capable of being done after taking into consideration cost, existing technology, and
logistics consistent with overall project purposes.

The price of wetland bank credits alone is not sufficient reason to conclude that reasonable, practicable,
or environmentally beneficial replacement opportunities are not available.

F D. Regulatory agencies, local government units, and other entities involved in wetland restoration sha#
must collaborate to identify potential replacement opportunities in watersheds within their jurisdictional
areas.

0 0544 B D A \ N OR P 2 D AN DD A ON PRO)

The entire 8420.0544 was relocated to the end of this section and edited there.
=
The entire 8420.0545 was relocated to the Purpose and Definitions section and edited there.

8420.0546 XXXX SIZE-OF REPLACEMENTWETLANDS REPLACEMENT RATIOS.

A. The replacement ratio is 1.5 replacement credits for each acre of wetland impacted (1.5:1) in greater

than 80 percent areas or on agricultural land, and 2.5 replacement credits for each acre of wetland
impacted (2.5:1) in all other areas. The replacement ratio can be reduced by 0.5:1 when the replacement
consists of:

1. withdrawal of available credits from an approved wetland bank site within the same bank service area
as the impacted wetland; or

2. project-specific replacement within the same major watershed as the impacted wetland, a majority of
which is in-kind.

B. For replacement via banking, impacts in bank service area 10 that are replaced in bank service area 9
or the Des Moines River Basin in bank service area 8, and impacts in bank service area 1 that are
replaced in bank service area 2 will count as replacement within the same bank service area for the
purpose of reducing the minimum required replacement ratio according to this subpart.




C. Wetland Rreplacement wetlands must be of a size sufficient to ensure that they it provides equal or
greater public value than the impacted wetland it will replace that-was-drained-erfilled. The actual
replacement ratios required for-a-replacementwetland may be more than the minimum ratio required in
item A if the local government unit determines that a higher ratio is necessary to replace the lost;-subject
to-the-evaluation-of wetland-functions-and public values-in-part-8420.0549 of the wetland lost. In no case
can the replacement ratio be less than 1:1 in greater than 80 percent areas and agricultural land, and 2:1
in all other areas.

Future owners of
wetlands |mpacted for use as aqrrcultural land may make no use of the wetland area after it is altered
impacted, other than as agricultural land, for a period of ten years unless future replacement to achieve a

ratio equaling or exceeding the appropriate ratio for non-agricultural land in part-8420.0549;subpart-4¢;

item A occurs. The landowner shall must record a notice of this restriction in the office of the county
recorder in which the project is located.

Subpart 2 of 8420.0547 was relocated to the new 8420.XXXX, Replacement Standards, in this
section.

84200548 SPECIAL CONSIDERATIONS. The entire 8420.0548 was relocated to the new
8420.XXXX of this section.

The first three sentences of thls subpart were relocated to the previous Wetland Functions for
Determrnrng Public Value part

The Wetland Type table was relocated to the Wetland Boundary or Type part of the Wetland
Boundary or Type, No Loss, and Exemption Standards section.
S A= b = O A A e e D PO AR EE 1070

An improved map that includes BSAs will be developed and the DNRs official map of watersheds
will be referenced.

Subp 32. In- k|nd wetland replacement Wetland—replaeement—feedmnage—exeavatlen—epﬂu—shalkbe

Wetland replacement is in-kind if it is:

1. the same hydrologic conditions and landscape setting as the impacted wetland;

2. the same type as the impacted wetland except, for degraded wetlands, the same type that historically
occurred at the impact site; or

3. atype that has been significantly lost in the watershed or will provide important functional benefits to
the watershed as determined by the technical evaluation panel based on a review of available evidence
or according to a local plan approved by the board.

Note: Discussions are ongoing regarding the definition of in-kind and further refinement and/or
guidance is likely.

10



Subp. 5 3. Determining impacts of partial drainage. In cases where wetlands will be partially or
incompletely drained, the amount of wetland to be replaced must be determined as follows:

The area impacted by partially draining a wetland is determined in two parts. The wetland area where the
hydrology is totally removed must be replaced-in-ts-entirety considered an impact in its entirety. The area
of impact for the area that is partially drained must be replaced-inan-amountthatis at least 50 percent of

the acreage of the remaining wetland area e determined by an assessment of the-wetland-funetions
hsted—wmaﬁ&%@@i@%—usmgu&memedeleg%ehesen—by accegtable to the technical evaluation panel

Subp. 4. Special replacement ratios. the board may approve special replacement ratios based on data
derived from comprehensive inventories of replacement opportunities. The board shall must give notice
of the replacement ratios to local government units and shalt publish the ratios in the State Register. The
board shall must provide opportunities for public input and comment prior to publishing the special
replacement ratios. The conditions and standards shall take effect 30 days after publication and remain
in effect unless superseded by subsequent statute, rule, or notice in the State Register.

Pramerd Bt R drean
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Subp.- 5. Determining tmpactsof partial drainage. The preceding subpart was relocated to subpart
3 of th|s part (above)

gevemmem—um— The precedmg sentence was reIocated to the Purpose and Reqwrement part of
this sectlon ; &

8420.0541XXXX ACTIONS ELIGIBLE FOR CREDIT.
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Subpart 1. Scope. The actions in this part are eligible for replacement credit erwetland-banking-credit
as determined by the local government unit in parts 8420.0500 to 8420.0760. Sufficient information to
determine eligibility and credit must be provided to the local government unit as part of a replacement
plan application. This part identifies the amount of credit allowed for each action, however, the actual
amount may be less as determined by the local government unit. When the local government unit allows
less replacement credit than the amounts described in this part, the local government unit must provide
justification for the lower credit allocation. Subparts 3 through 8 require the incorporation of buffer areas
meeting the minimum requirements as described in subpart 2 of this part.

Subp. 2. Buffer areas. Discussions are ongoing and this subpart is still under discussion.
Specific language will be provided later.

Subp. 23. Restoration of completely drained or filled wetland areas. Restoration of both the natural
hydrology regime and native, noninvasive vegetation on wetlands that have been completely drained or
filled wetlands may receive new-wetland replacement credit in an amount ret up to exceed 100 percent of
the tetal wetland area hydrologically and vegetatively restored. The vegetation management plan should
set a goal of restoring the historic native vegetation typical of the wetland plant community being restored.

Subp. 34. Restoration of partially drained or filled wetland areas. Restoration of both the natural
hydrology regime and native, noninvasive vegetation of jurisdictional wetlands that have been degraded
by prior drainage, filling, or a diversion of the natural watershederfiling may receive credit in
accordance with the following:

er:edtt—aeeerdmg—te—subpaﬂ—@—and any Wetland area substantlally deqraded by partlal dralnaqe or fill that

was planted with annually seeded crops, was in a crop rotation seeded to pasture grasses or lequmes, or
was required to be set aside to receive price supports or equivalent payments in at least ten of the last 20
years prior to the date of application may receive credit based on the percent of the time the wetland area
was annually seeded, in rotation, or set aside during the prior 20-year period;

eﬁthetetalwetland—atea—hydmlegteauy—msteteet aII other wetland areas substantlallv deqraded bv partlal

drainage or fill may receive wetland credit of up to 50 percent of the wetland area restored.

Subp. 5. Resteration Vegetative restoration of farmed wetlands. Reestablishment of permanent

native, noninvasive vegetative cover on a farmed wetland areas that was have not been affected by prior
drainage or filling may receive replacement credit for:

A. up to 50% of the area restored for wetland areas that were planted with annually seeded crops, was
were in a crop rotation seeded to pasture grasses or legumes, or was were required to be set aside to
receive price supports or equivalent payments in six at least ten of the last 20 years prior to the date of

application for a replacement plan or bank plan-mayreceivecreditin-aceordance-with-one-of the-following
considerations; or

B. up to 90% of the area restored for wetland areas in bank service areas 2, 3, and 4 based on the
percent of time the wetland areas were planted with annually seeded crops, were in a crop rotation
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seeded to pasture grasses or legumes, or were required to be set aside to receive price supports or
equivalent payments prior to the date of application for a replacement or bank plan.

Subp. 6. Restoration and protection of exceptional natural resource value. Replacement credit may
be granted for activities that restore and protect wetlands and adjacent areas that improve or directly
contribute to the function and sustainability of exceptional natural resources. For purposes of this
subpart, an exceptional natural resource will include:

A. endangered or threatened species;

B. rare natural communities;

C. special fish and wildlife resources such as fish passage and spawning areas, colonial water bird
nesting colonies, migratory waterfowl concentration areas, deer wintering areas, and wildlife travel
corridors; or

D. sensitive surface waters.

The local government unit may identify other resources as exceptional if determined to be of high value
relative to other resources in the watershed by the technical evaluation panel or a board approved plan.

Restoration and protection of calcareous fens, white cedar swamps, floodplain or riparian wetlands, or
wetlands adjacent to designated trout waters are examples of potential qualifying activities. The
allocation of credit under this subpart is determined by the local government unit with concurrence of the
technical evaluation panel based on the actions proposed and the resulting contribution to the value and
sustainability of the exceptional resource. Areas receiving credit must be protected by a permanent
conservation easement in a format provided by the board that is granted to and accepted by the state.

Subp. 7. Protection of Wwetlands previously restored via conservation easements. Wetland areas
previously restored for conservation purposes under terminated or expired conservation easements or
contracts are eligible for replacement credit in an amount up to 75 percent rewwetland-eredit for wetland

areas created or restored due to the easement or contract. and—adfaeent—uptand—buﬁer—a#eas

eI|Q|bIe for credlt are limited to those areas where the easement, contract or agreement granted the
landowner the right to drain the restored wetlands upon termination.
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Subp. 4% 8. Wetland creations. Alletherw\Wetlands ereatien sites created in nonwetland areas may
receive new-wetland r eglacemen credrt inan amountnet—teexeeed—]:@@ Q to 75 percent of the total
wetland area created :

A. Wetlands established due to mineral extraction activities may receive replacement credit in

accordance with this subpart only for those areas actively mined within 10 years prior to the application
for credit.

B. A—Newwetland-creditof-up-to-100-percent-forw\Wetland-areas constructed as part of water quality

treatment systems may be—granted—recerve replacement credlt in accordance with thrs subpart onlv if by

{6} the wetland area receiving credit is a functioning wetland designed for a maximum 24-inch rise in
water level for the ten-year critical storm event;

Lothowetlond nrooroechdneeroditic ntnmationingnctond,

B—Stermwater-detention-basins Any portions of water quality treatment systems allowed for replacement
are not eligible for the exemptions in part 8420.0122 and are subject to parts 8420.0500 to 8420.0630.

Subp. 9. Water guality and habitat improvement. In greater than 80 percent areas, replacement credit
may be granted for activities in upland that improve and protect water quality or wildlife habitat of adjacent
wetlands as determined by the technical evaluation panel. In order to qualify for credit under this subpart,
the wetland must function high for wildlife or water quality either currently or after completion of the
proposed action. The activity must also contribute to the long-term sustainability of the adjacent wetland
and its functions. Credit may be granted for up to 12.5 percent of the upland area enhanced and
preserved. Areas receiving credit must be protected by a permanent conservation easement in a format
provided by the board that is granted to and accepted by the state.
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Permanently treating or removing sources of degradation, establishing habitat corridors with other
important resources, and establishing or preserving natural buffers adjacent to qualifying wetlands are
examples of activities that may receive credit under this subpart. Credit is not allowed under this subpart
for treatment of new or unauthorized stormwater inputs or actions taken to comply with other

requirements.

Subp. 10. Preservation of wetlands owned by the state or a local unit of government. In greater
than 80 percent areas, replacement credit may be granted for up to 12.5 percent of wetland areas and
adjacent buffer owned by a state or local unit of government and protected by a permanent conservation
easement. The easement must be in a format provided by the board that is granted to and accepted by
the board after approval of the replacement or banking plan application. Wetland preservation for
replacement credit can only occur after considering replacement as provided under subparts 3 through 9.
To be eligible for credit under this subpart, the local government unit must determine that adjacent land
use, protection, and ownership are such to prevent future degradation of the wetland’s functions, and:

A. preservation will benefit an exceptional resource identified in part XXXX, special considerations;

B. the wetland is of a type or function that is rare, difficult to replace, or of high value to the watershed;

C. the wetland contains a rare or declining plant community; or

D. there is a high probability or likelihood that the wetland will be degraded or impacted and the wetland is
a type that is not likely to regenerate, such as northern white cedar.

Subp. 11. Replacement Credit Conversion. Replacement plans and banking plans approved after the
effective date of this rule must determine replacement credit according to subparts 2 to 10. Public value
credit that has been deposited in the state wetland bank or approved as part of a banking plan application
prior to the effective date of this rule must convert all of their public value credits according to the
following:

A. 100 percent replacement credit for existing public value credit derived from activities within wetlands;
and

B. 90 percent replacement credit for existing public value credit derived from upland buffers.

Previously approved public value credit must be converted according to this subpart on the effective date
of this rule for deposited credits, and at the time of deposit for future deposits resulting from a previously
approved banking plan.

8420.0550XXXX WETEAND REPLACEMENT WETLAND CONSTRUCTION STANDARDS.

Subpart 1. General requirements. The standards and guidelines in this part shall must be used
followed in wetland creation and restoration efforts to ensure adequate replacement of wetland functions
and values.

In evaluatlng a Wet.lanel Qrogosed replacement plan, theJeeaLgevequqem—um-mast—detemmewhe%he;

propesed-replacement plan will adequately replace funetions-and the public values of wetlands lost. If the
local government unit determines that the proposed replacement is not likely to result in adequate
replacement of function and public value is-retlikehrteresult, the local government must determine-what
furthermeasuresare either require modifications necessary to obtain adequate replacement or deny the
replacement plan.

Subp. 2. Speecific Design requirements. The standards in items-A-te-H-shall this subpart must be
followed-in met for all replacement wetlands replacements unless the local government unit, with
concurrence of the technical evaluation panel, determines that a standard is clearly not appropriate.

A. Water control structures must be constructed using specifications provided in the Minnesota Wetland
Restoration Guide or their equivalent. Control structures may be subject to the Department of Natural
Resources dam safety regulations.

B. Best management practices must be established and maintained adjacentto-the-entireperimeterof-all
replacementwetlands at the replacement site as necessary to protect the replacement wetland and other
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waterbodies. Erosion control measures must be employed during construction and until permanent
ground cover is established.

wetland-origin: Native, non-invasive veqetatlon must be establrshed |n restored and created wetlands
Each replacement plan must include a vegetation establishment and management plan that specifies
provisions for vegetative establishment. The vegetation establishment and management plan must
include a goal of establishing plant communities that correspond to the hydrology and landscape position
of the replacement site. In evaluating the vegetation establishment and management plan, the local
government unit must determine that implementation of the plan will result in the establishment of the
appropriate native, non-invasive vegetation within the monitoring period. During the monitoring period,
the applicant must take reasonable steps to control invasion by any nonnatlve or invasive specres—f-er

F D. The bottom contours of created types 3, 4, and 5 wetlands should be-urdulating;ratherthan-flatte
provide a variety of water depths, comparable to natural wetlands in the vicinity of the replacement, and

be consistent with part 8420.6547 XXXX, subpart 2 X (Ecological Consistency).

G E. The edge of created or graded wetlands must be comparable to other naturally occurring wetlands
of similar hydrogeomorphic position in the major watershed. Sideslopes of created wetlands, graded
portions of restored wetlands, and graded buffer strips, must not be steeper than 5:4 10:1, five ten feet

honzontally for every one foot vertlcallyl as—averaged—areund—thewetlar%rdeskapes—eﬂ@%e%—l—are
ereated—epenhaneedwetlandS%eret—be—ne—steepeHhan—LO—l unless the technlcal evaluatlon panel

concurs that steeper slopes are acceptable.

F. —2)the-waterquality-treatmentsystem-desigh-iheludespretTreatment of runoff befere prior to
dlscharge to the replacement wetland areas receiving-eredit; is required, and

—(5) the wetland r eplacemen area reeewrngeredlt must be is separated from the a _y water quallty
treatment system th

Treatment of runoff in this part means any part of a stormwater treatment svstem needed to complv with

water guality treatment requirements of state or local stormwater permits or ordinances. This includes

requirements for managing hydraulic bounce as indicated in guidance document 8420.0112 subpart N.
_OR_

The hydrology source of replacement wetlands cannot include sediments, pollutants, or nutrients at levels

that would degrade the wetland over time. Replacement wetlands must be separated from any water

quality treatment system.
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Subp. 3. Design Considerations. The following replacement wetland design elements must be
considered for replacement wetlands and incorporated to the extent practicable and feasible:

A. Restored wetlands should emulate the hydrology and vegetation of the pre-settlement wetland
condition.

B. Buffers should be incorporated into the design of replacement wetlands in areas of concentrated flow
and when necessary to provide wildlife habitat corridor connections with other wetlands or habitats.

C. For all restored wetlands where the original organic substrate has been stripped away, and for all

created wetlands, previsions-mustbe-madeforproviding-an the organic substrate urless-the-technical
evaluation-panelrecommends-otherwise must be sufficient to establish a functioning wetland and to
accomplish the goals of the replacement plan. When feasible, the organic soil used for backfill should be
taken salvaged from the drained-orfilled impacted wetland dominated-by-native-noninvasive-species for
utilization in the replacement wetland. Organic soil for backfill from wetlands dominated by nonnative; or
invasive species should be avoided.

8420.0544 REPLACEMENT FOR PUBLIC TRANSPORTATION PROJECTS.

A. Impacts resulting from public transportation projects must be replaced according to the requirements
of this chapter except as provided for in this part.

AB Wetlands |mpacted by publlc transportatlon prolects may—bepephaeed—sta{ewrde—en@'—ter—weﬂands

(1) th<-:La#eeted—een;mtg,L outS|de the seven- countv metropolltan area may be replaced stateW|de except
that impacts in less than 50 percent areas must be replaced in less than 50 percent areas; and

(2) in anether-of the seven-county metropolitan esunties:—or area must be replaced in the seven-county
metropolitan area, or

£3) in one of the major watersheds that are wholly or partially within the seven-county metropolitan area,
but at least one -to-one must be replaced within the seven- county metropolitan area.

BC. A replacement plan ferwetlands is not required for individual public road projects that resultin-the
draining—excavating-orfiting-of impact wetlands for the repair, rehabilitation, reconstruction, or
replacement of a currently serviceable existing state, city, county, or town public road necessary, as
determined by the public road authority, to meet state or federal design or safety standards or
requirements, excluding new roads or roads expanded solely for additional traffic capacity lanes. This
item only applies to authorities for public road projects that:

(1) minimize the-amountof-wetland-draining—excavating;-orfilling impacts associated with the project and
consider mitigating replacing important site-specific wetland functions on site; and

(2) provide project specific plans and information including project locations, wetland boundaries, amount
and type of wetlands impacted, demonstration of impact minimization, and any changes or addenda to
the board’s bank administrator, the technical evaluation panel, the commissioner of natural resources,
and members of the public requesting a copy:

(a) subm at least 30 days pnor to constructlon—prejeeespeemerepeﬁts—andameehangesemddenda—te
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(b) eenvene at an annual meeting of the parties required to receive notice, to review projects to be
commenced during the upcoming year; or
(c) within 30 days of commencmq fer m|nor and emergency malntenance work |mpact|ng less than

10,000 square feet

Pubhc road authorltles that do not follow the process requwed in th|s item for a project must submit a
complete replacement plan application to the local government unit and provide for replacement of
impacts associated with that project according to the requirements of this chapter.

CD. For projects-involving-draining-orfilling-of wetlands impacts associated with a new public
transportation road project, and-for or public road projects expanded solely for additional traffic capacity,

public transportation authorities may purchase credits from the board at the cost to the board to establish
credits.

E. The technical evaluation panel shall must review minimization and delineation decisions made by the
public road authority and provide recommendations regarding on-site mitigatien replacement if requested
to do so hy the local government unit, a contiguous landowner, or a member of the technical evaluation
panel.

F. Those required to receive notice of public road projects may appeal minimization, delineation, and on-
site mitigation replacement decisions made by the public road authority to the board according to part
8420.0250.

G. Changes to wetland impacts proposed by local road authorities in item BC shall must be reported to
the board within six months from the date of the change being finalized.

H. Except for state public transportation projects, for which the state Department of Transportation is
responsible, and public road authority projects that do not meet the requirements of item C, the board
must replace public road project impacts, te-wetlands-and-wetland-areas-of including impacts to public
waters if authorized by the commissioner or a delegated authority, that are-drained.excavated;-orfilled-by

result from local government projects on existing roads. Replacementofthe-wetlands-must-oceurin
= I .

. Public road authorities, at their discretion, may deviate from federal and state design standards on
eX|st|ng road projects when practical and reasonable to avoid wetland-filling-or-draining impacts, provided
that public safety is not unreasonably compromised. The local road authority and its officers and
employees are exempt from liability for any tort claim for injury to persons or property arising from travel
on the highway and related to the deviation from the design standards for construction or reconstruction
under this item. This item does not preclude an action for damages arising from negligence in
construction or maintenance on a highway.
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